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SUPPLEMENTARY INFORM ATION: In the 
Matter of H & R Block, Inc., a 
corporation. Codification appearing at 
37 FR 6663 remains unchanged.

List of Subjects in 16 CFR Part 13
Tax return preparation service.

(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interprets or 
applies sec. 5 ,38 Stat. 719, as amended; 15 
U.S.C. 45)

Commissioners: James C. Miller III, 
Chairman, David A. Clanton, Michael 
Pertschuk, Patricia P. Bailey.

In the matter of H & R Block, Inc., a 
corporation, Docket No. C-2162.

Order Reopening the Proceeding and 
Granting Request To Modify Order

On January 22,1982, H & R Block Inc., the 
petitioner, filed a Request to Reopen 
Proceedings under Section 2.51 of the 
Commission’s Rules of Practice. Block sought 
to set aside paragraphs 5 and 6 of a March 1, 
1972, order against the company. On June 8, 
1982, Block filed a Supplement to 
Modification of Request to Reopen 
Proceedings, seeking modification of the 
Order paragraphs instead of their 
elimination. The Order paragraphs prohibit 
Block from using information obtained from a 
customer for any purpose other than the 
preparation of tax returns unless, prior to 
obtaining any information from the customer, 
Block obtains the customer’s written consent. 
The consent form used must disclose: (1) The 
exact information to be used, (2) the 
particular use to be made of such 
information, (3) and a description of the 
parties or entities to whom the informatiion 
may be made available.

The petitioner contends that enactment of 
Section 7216 of the Internal Revenue Code, 26 
U.S.C. 7216, on December 10,1971, effective 
January 1,1972, and adoption by the Internal 
Revenue Service of regulations 301.7216-1 
through 301.7216-3 on March 24,1974, 
constitute a change of the law warranting 
reopening the proceeding and modifying 
paragraphs 5 and 6 of the Commission’s 
Order. Regulation 301.7216-3 reads in 
pertinent parts:

D isclosure or use only with form al consent 
o f taxpayer.—(a) Written consent to use or 
disclosure— (1) Solicitation of other business, 
(i) If a tax return preparer has obtained from 
the taxpayer a consent described in 
paragraph (b) of this Section, he may use the 
tax return information of such taxpayer to 
solicit from the taxpayer any additional 
current business, in matters not related to the 
Internal Revenue Service, which the tax 
return preparer provides and offers to the 
public. The request for such consent may not 
be made later than the time the taxpayer 
receives his completed tax return from the 
tax return preparer. If the request is not 
granted, no follow tip request may be made. 
This authorization to use tax return 
information of the taxpayer does not apply, 
however, for purposes of facilitating the 
solicitation of the taxpayer’s use of any 
services or facilities furnished by a person 
other than the tax return preparer, unless 
such other person and the tax return preparer 
are members of the same affiliated group

within the meaning of section 1504. Thus, for 
example, the authorization would not apply if 
the person is a corporation which is owned or 
controlled directly or indirectly by the same 
interests which own or control the tax return 
preparer but which is not affiliated with the 
tax return preparer within the meaning of 
section 1504(a). Moreover, this authorization 
does not apply for purposes of facilitating the 
solicitation of additional business to be 
furnished at some indefinite time in the 
future, as, for example, the future sale o f, 
mutual fund shares or life insurance, or the 
furnishing of future credit card services. It is 
not necessary, however, that the additional 
business be furnished in the same locality in 
which the tax return information is furnished. 
* * * * *

(2) Permissible disclosures to third parties. 
If a tax return preparer has obtainedfrom a 
taxpayer a consent described in paragraph 
(b) of this section, he may disclose the tax 
return information of such taxpayer to such 
third persons as the taxpayer may direct. 
However, see § 301.7216-2 for certain 
permissible disclosures without formal 
written consent 
* * * * *

(b) Form of consent. A separate written 
consent, signed by the taxpayer or his duly 
authorized agent or fiduciary, must be 
obtained for each separate use or disclosure 
authorized in paragraph (a) (1), (2), or (3) of 
this section and shall contain—

(1) The name of the tax return preparer,
(2) The name of the taxpayer,
(3) The purpose for which the consent is 

being furnished,
(4) The date on which such consent is 

signed,
(5) A statement that the tax return 

information may not be disclosed or used by 
the tax return preparer for any purpose (not 
otherwise permitted under § 301.7216-2) other 
than that stated in the consent, and

(6) A statement by the taxpayer, or his 
agent or fiduciary, that he consents to the 
disclosure or use of such information for the 
purpose described in paragraph (b)(3) of this 
section.

The Commission has considered these 
developments and concluded that the 
public interest warrants its reopening 
the proceeding and modifying die order 
substantially as requested by petitioner. 
Section 7216 of the Code and the 
regulations promulgated thereunder 
constitute a comprehensive scheme for 
regulating the use by tax preparers of 
information obtained from customers. 
The Commission believes that this 
scheme is adequate to prevent the 
misuse of confidential information by 
petitioner in the future. The additional 
requirements of the Commission’s 
Order, which mandate more disclosures 
and require that consent be obtained 
earlier from the customer, are not 
inconsistent with the regulatory scheme. 
However, they do impose an additional 
burden on respondent that the 
Commission has concluded is 
unnecessary. Accordingly,

It Is Ordered that paragraphs 5 and 6 
of the Order be modified by the 
substitution of the following new 
paragraph:

5. Using or disclosing any information 
concerning any customer of respondent, 
including the name and address of the 
customer, obtained as a result of the 
preparation of the customer’s tax return, for 
any purpose which is not essential or 
necessary to the preparation of said tax 
return, except as specifically authorized by 
Section 7216 of the Internal Revenue Code 
and the regulations promulgated thereunder 
or by future amendments thereto.

By direction of the Commission.
Issued: November 2,1982.

Carol M. Thomas,
Secretary.
[FR Doc. 82-32463 Filed 11-24-82; 8:45 am]

BILUNG CODE 6750-01-M

SECURITIES AND EXCHANGE 
COMMISSION

17 CFR Part 211

[Release Nos. 33-6436; 34-19257; 35-22716; 
IC-12826; FR-6J

Interpretive Release About Disclosure 
Considerations Relating to Foreign 
Operations and Foreign Currency 
Translation Effects

AGENCY: Securities and Exchange 
Commission.
ACTIO N : Interpretation.

s u m m a r y : In this release the 
Commission suggests that information 
as to the nature of a registrant’s foreign 
operations gained as a result of 
implementing a new accounting 
standard for foreign currency translation 
issued by the Financial Accounting 
Standards Board (“FASB”) could, in 
many cases, be used to develop 
improved disclosures relating to foreign 
operations and foreign currency 
translation effects. Therefore, the 
Commission encourages voluntary 
experimentation with meaningful 
disclosures in this regard. The release 
also addresses disclosure 
considerations related to the new 
standard’s transition provisions.
FOR FURTHER INFORM ATION C O N TA C T: 
Robert K. Herdman (202-272-2141) or 
Edmund Coulson (202-272-2130), Office 
of the Chief Accountant, or Howard P. 
Hodges (202-272-2553), Division of 
Corporation Finance, Securities and 
Exchange Commission, 450 5th Street, 
NW., Washington, D.C. 20549.
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SUPPLEMENTARY INFORMATION: 

Background and Discussion
As a result of considerable 

controversy and criticism related to its 
Statement of Financial Accounting 
Standards (“SFAS”) No. 8, “Accounting 
for the Translation of Foreign Currency 
Transactions and Foreign Currency 
Financial Statements/’ the FASB, in 
January 1979, added a project to its 
agenda to reconsider accounting for 
foreign currency translation. That 
project turned out to be the most 
complex and controversial issue faced 
by the FASB to date. In December 1981, 
after almost three years of extensive 
proceedings, the FASB issued SFAS Np. 
52, “Foreign Currency Translation,” 
which replaces SFAS No. 8. The new 
standard is effective for fiscal years 
beginning on or after December 15,1982, 
although earlier application is 
encouraged. In fact, many companies 
adopted the standard for their 1981 
financial statements and many more are 
expected to do so in 1982.

SFAS No. 52 embraces a methodology 
different from that of the previous 
standard and may significantly impact 
multinational corporations. SFAS No. 52 
is also significant in that it represents a 
very broad, rather then a prescriptive, 
standard. It sets forth objectives and 
provides guidelines to be used by 
managements in meeting those 
objectives. The standard is designed to
(1) provide information that is generally 
compatible with the expected economic 
effects of a rate change on an 
enterprise’s cash flows and equity and
(2) reflect in consolidated statements the 
financial results and relationships as 
measured in the primary currencies in 
which the individual entities conduct 
their businesses (i.e., the “functional 
currencies”).1

The standard requires the exercise of 
management judgment in assessing the 
facts and circumstances of particular 
situations and applying the guidelines to 
those facts and circumstances. The 
principal determination involves the 
selection of the appropriate functional 
currency for each of a company’s foreign 
operations.2 The functional currency

'An entity’s functional currency is the currency of 
the primary economic environment in which the 
entity operates; normally that is the currency in 
which an entity primarily generates and expends 
cash. (Para. 5, SFAS 52)

This determination can have a significant impact 
on reported financial results. The functional 
currency approach which SFAS No. 52 imposes 
differentiates between those operations that are 
relatively self-contained and integrated within a 
foreign country and those that are an exension of 
the parent's domestic operations. It concludes that 
translation adjustments" (which result from 

consolidating the former) are related to the parent 
company’s net investment in those operations and 
have no immediate, direct impact on the parent's

guidelines provided by the standard 
address indicators of tho foreign 
operations’ cash flows, sales prices and 
markets, expenses, financing, and 
intercompany transactions and 
arrangements. While application of 
these guidelines may result in a 
relatively clear determination in many 
cases, others will be more difficult. In 
such cases, the FASB stated that the 
economic facts and circumstances 
pertaining to a particular foreign 
operation shall be assessed in relation 
to the FASB’s stated objectives for 
foreign currency translation.

Although a broad standard of this 
type carries with it the risk of 
decreasing the comparability of 
reporting financial information, it is 
clear that there may be significant 
differences in the nature of foreign 
operations both within a particular 
company and among companies, even 
those within the same industry.3The 
new standard gives managements the 
necessary flexibility to appropriately 
match reported accounting results with 
economic facts and circumstances. 
Ultimately, however, the success of 
SFAS No. 52 (and the usefulness of the 
concept of broad standards of financial 
reporting in general) depends on the 
confidence of the investment community 
in its application which in turn is 
heavily dependent on the quality of 
related disclosures.

SFAS No. 52 requires disclosure of the 
aggregate transaction gain or loss 
included in determining net income and 
an analysis of the changes during the 
period in the separate component of 
equity for cumulative translation 
adjustments. SFAS No. 52 also states 
that it may be necessary to disclose 
significant rate changes occurring after 
the date of the enterprise’s financial 
statements or after the date of the 
foreign currency statements of a foreign 
entity (if different), and their effect on 
unsettled balances pertaining to foreign 
currency transactions. In addition, the 
FASB encouraged management to 
supplement ihe disclosures required by

cash flows. Therefore, those adjustments are not 
included in determining net income for the period 
but .are presented as part of consolidated 
stockholders' equity until the parent's investment in 
that operation is sold or liquidated. “Transaction 
gains and losses” (which result from the 
consolidation of all other foreign operations, as well 
as most other foreign currency transactions) are 
accounted for and reported in net income, as was 
the case under SFAS No. 8.

* Because of the nature of the standard and the 
complexity of the issues involved, the FASB has 
formed an implementation group to advise its staff 
of possible implementation problems. The 
Commission believes that it is important to identify 
and deal with implementation problems by 
providing timely guidance where necessary or 
appropriate.

SFAS No. 52 with an analysis and 
discussion of the effects of rate changes 
on the reported results of operations. 
The FASB stated that the purpose of 
such supplemental disclosures is to 
assist financial report users in 
understanding the broader economic 
implications of rate changes and to 
compare recent results with those of 
prior periods.4 The FASB considered 
requiring disclosure that would describe 
and possibly quantify the effects of rate 
changes on reported revenues and 
earnings, but decided not to, primarily 
because of the wide variety of potential 
effects, the perceived difficulties of 
developing the information, and the 
impracticality of providing meaningful 
guidelines.5

1. Disclosure Considerations

In a review of a sample of annual 
reports of registrants who adopted SFAS 
No. 52 for their 1981 financial 
statements, the Commission's staff 
observed compliance with the specific 
disclosure requirements as well as 
certain voluntary supplemental 
disclosures of the type encouraged by 
the Board.6 While SFAS No. 52 does not 
require disclosure as to a company’s 
functional currencies or the extent to 
which foreign operations are measured 
in a currency other than the reporting 
currency, most companies disclosed 
(either explicitly or by implication) that 
either “all” or “most” of their foreign 
operations were measured in the local 
currency. Frequently, it was disclosed 
that exceptions were made for 
operations in high inflation countries (in 
some cases specific countries were 
named). A significant number of 
companies, however, only stated that 
“certain” operations were measured in a 
local currency or provided no disclosure 
as to the extent of foreign operations so 
measured. Some companies disclosed 
that the related translation adjustments

4 Paragraph 144, SFAS No. 52.
5 Ibid.
®In 1981, the dollar significantly strengthened 

against many major foreign currencies and thus 
frequently had a depressing effect on reported sales 
and operations. Many companies in the staffs 
sample referred to the effect of the strong dollar. A 
significant number quantified the effect on sales; 
some also provided a quantification of the effect on 
operating results. A few companies discussed their 
foreign operating results as reflected in the local 
currency, with the effects of translation noted. 
Other disclosures included the effects of exchange 
rate changes on backlog, interest expense, wages, 
cost of raw material purchased from the parent, 
transactions between subsidiaries, inventory levels, 
debt to equity ratio, working capital, effective tax 
rate, and cost of sales. The Commission encourages 
continuing experimentation by individual 
registrants in an effort to achieve meaningful 
disclosures in this area.
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did not impact cash flow or were 
unrealized.

The Commission believes that 
information as to the nature of a 
registrant’s foreign operations gained as 
a result of implementing SFAS No. 52 7 
could be used to develop improved 
disclosures relating to foreign operations 
and foreign currency translation effects, 
including information as to functional 
currencies. Such disclosures could 
provide meaningful information to 
investors and others who are attempting 
to understand the impact of a 
registrant’s foreign operations on the 
financial statements. Segment 
disclosures provide information about 
the nature and extent of a company’s 
foreign operations, but the standards 
inherent in SFAS No. 52 are premised on 
the fact that there may be significant 
differences in economic substance 
among various foreign operations—i.e., 
different exposure to exchange rate risk 
and different impact on cash flow, with 
resulting different accounting treatment. 
The Commission recognizes that this is 
a complex area and, thus, is not 
specifying the location • or nature of the 
particular disclosures to be made. 
Indeed, information such as a display of 
net investments by major functional 
currency or an analysis of the 
translation component of equity (either 
by significant functional currency or by 
geographical areas used for segment 
disclosure purposes) will not always be 
practicable. Nevertheless, the 
Commission encourages 
experimentation with narrative 
information, such as disclosure about 
the functional currencies used to 
measure significant foreign operations 
or the degree of exposure to exchange 
rate risks (which exists for all 
companies engaged in foreign 
operations, regardless of their functional 
currencies), in order to enable investors

7 Successful implementation of SFAS No. 52 
requires a fundamental evaluation of the nature of 
each of a company’s foreign operations. Often, this 
will require input from management personnel 
involved in various activities within the company. 
Also, investment objectives with respect to 
individual foreign operations will need to be 
reevaluated (e.g., amounts of intercompany 
accounts considered to be “permanent” advances).

•The management’s discussion and analysis 
section may be used for these additional 
disclosures. The Commission's requirements for 
Management’s Discussion and Analysis of Financial 
Condition and Results of Operations in Item 303 of 
Regulation S-K  (17 CFR Part 229) are designed to 
elicit information necessary to an understanding of 
a registrant's financial statements. This is to be 
accomplished by providing information enabling an 
evaluation of the amounts and certainty of cash 
flows from operations and a registrant’s ability to 
generate adequate amounts of cash to meet its 
needs for cash (liquidity) as well as an assessment 
of the impact of events that have had, or may have, 
a material effect on trends of operating results.

to assess the impact of exchange rate 
changes on the reporting entity.9

There follows a discussion of two 
specific situations which registrants 
may wish to explain to investors. When 
a registrant determines that the financial 
data of significant foreign operations 
should be measured in other than the 
reporting currency, there may be an 
indication that all or some of those 
operations* cash flows are generally not 
available to meet the company’s other 
short-term needs for cash. Thus, it may 
be appropriate that such a registrant 
discuss those operations in a 
disaggregated manner in order to 
meaningfully address liquidity and 
capital resource considerations.10 A 
discussion of the company’s 
intracompany financing practices may 
also be meaningful in this regard. Of 
course, if those foreign cash flows are 
generally available to meet the parent’s 
cash needs and the local functional 
currency determinations result from a 
preponderance of the other evaluative 
factors specified by SFAS No. 52, 
discussion of that fact would facilitate 
understanding of the registrant’s 
operations.

Another example relates to significant 
foreign operations in highly inflationary 
economies. In SFAS No. 52, the FASB 
adopted a pragmatic solution to the 
problems resulting from the lack of a 
stable measuring unit (i.e, those 
operations’ financial data must be 
measured in the reporting currency). As 
a result, the translation effects of rate 
changes are included in net income even 
through the operations may be relatively 
self-contained or have other 
environmental characteristics such that 
remittances to the parent are unlikely.11 
In such cases, discussion only of 
consolidated, or even reporting 
currency, liquidity and capital resources 
may not be sufficient.

•The Commission also believes that a discussion 
as to the nature of the translation component of 
equity may assist investors in understanding the 
reported financial condition. This may be 
particularly important due to the fact that the 
Commission’s staff has been advised that some 
analysts and others may be arbitrarily adjusting 
reported earnings for the translation adjustments. 
Meaningful disclosure about a company's foreign 
operations may help to overcome this tendency.

>0Item 303(a) of Regulation S-K  states in part that 
“where in the registrant's judgment a discussion of 
segment information or of other subdivisions of the 
registrant’s business would be appropriate to an 
understanding of such business, the discussion shall 
focus on each relevant reportable segment or other 
subdivision of the business and on the registrant as 
a whole.”

n Similarly, the functional currency for foreign 
operations which are experiencing financial 
difficulties such that additional capital investments 
may be necessary may also be determined to be the 
reporting currency.

2. Disclosures During the Transition 
Period »

Adoption of SFAS No. 52 is 
mandatory for fiscal years beginning on 
or after December 15,1982, with earlier 
application encouraged. The financial 
statements for prior years may be 
restated to conform to the new standard 
and, if not restated, companies may 
present disclosure of earnings data for 
the prior year computed on a pro forma 
basis. Companies that adopted the 
standard for fiscal years ending on or 
before March 31,1982 were required to 
disclose the effect of adopting the new 
standard on earnings data for the year 
of the change in order to provide 
comparability with companies still using 
SFAS No. 8; that disclosure is not 
required for fiscal years ending after 
that date.

The Board determined that the 
extended mandatory effective date was 
appropriate to provide sufficient time for 
companies to make any desired changes 
in financial policies that might be 
prompted by the new standard and to 
prepare internally for the 
implementation of the standard. The 
Board did not require restatement 
because it recognized that the 
accounting exposure determined in 
accordance with SFAS No. 8 had been 
hedged by the management of some 
companies and that different 
management actions might have been 
taken if SFAS No. 8 had not been in 
effect. Finally, the Board did not extend 
the requirement to disclose the effect of 
adopting the standard to years ending 
after March 31,1982 because it believed 
that many companies will have 
terminated some or all hedges of the 
SFAS No. 8 accounting exposure, 
thereby making any meaningful 
determination of the effect virtually 
impossible. In addition, the Board 
believed that the cost of requiring two 
systems of translation beyond early 1982 
was not justified.

The Commission understands the 
rationale for the transition provisions 
outlined above. Nonetheless, the 
Commission is concerned about the 
adequacy of disclosure about the effects 
of accounting changes. 12 Financial

12 In several of the annual reports included in the 
sta ff s sample, a substantial portion of record (or 
otherwise increased) earnings was attributable to 
the adoption of SFAS No. 52. While the 1981 effect 
of the accounting change was disclosed in the 
financial statements, information outside the 
financial statements focused a high level of 
attention on the strength of the reported results 
without providing adequate information to permit 
an evaluation of the comparability of those results 
particularly since, in each of these cases, the 
companies did not restate or provide pro forma 
disclosures.
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statement users have a natural tendency 
to assume that accounting results are 
prepared using a consistent 
methodology throughout the reporting 
period and from year to year. Indeed, 
users have a right to m ake that 
assumption and the trends in reported 
financial results are a particularly useful 
indicator of a com pany’s progress.
Where accounting results and the trends 
therein are m aterially  im pacted by 
accounting changes, it is incum bent 
upon the registrant to c learly  bring this 
fact to the attention o f users, together 
with such other inform ation w hich m ay 
be necessary to enable investors to 
adequately assess  reported resu lts . 13

For those registrants that adopt SFA S 
No. 52 in 1982 or thereafter, the 
Commission believes that, w here 
appropriate, useful inform ation as to 
comparability can  be b est provided by 
restating prior y e a rs ' f in a n c ia l. 
statements (or making appropriate pro 
forma disclosures) and by disclosing the 
effect of the change on results of 
operations for the current year.
However, the Com m ission understands 
that, for the reasons considered by the 
FASB in adopting the transition 
provisions included in SFA S No. 52, 
presentation o f such inform ation m ay 
not alw ays be m eaningful (or 
computation thereof m ay not be 
practicable). In such instances, the 
Commission exp ects registrants to 
discuss this fact and the reasons 
therefor. In this regard, registrants ' 
should consider discussing any 
modifications of operating, financing, or 
hedging practices w hich have been 
effected.

The Com mission also believes that 
registrants that have not yet adopted 
SFAS No. 52 should discuss the 
potential effects o f adoption in 
registration statem ents and reports filed 
with the Commission.

Codification Update

The “Codification of F inan cial 
Reporting P olicies” announced in 
Financial Reporting R elease  1 (April 15, 
1982) [47 FR 21028] is updated to:

!• Add a new  section  501.06, entitled 
as follows:

“ Item 301 of Regulation S-K [1  ̂CFR 229.301] 
requires the presentation of certain selected 
financial data, the purpose of which is to supply in a 
convenient and readable format data which 
highlight certain significant trends in the registrant’s 
financial condition and results of operations. The 
instructions to that item require a description of 
factors, such as accounting changes, that materially 
affect the comparability of the information reflected.

§ 501.06 D isclo su re  C o n sid era tio n s  
R elated  to Foreign O p era tio n s and  
Foreign C u rren cy  T ra n sla tion  E ffects

2 . Include in section  501.06 the 
sections entitled "Background and 
D iscussion,” “D isclosure 
C onsiderations,” and “D isclosures 
during the T ransition  Period,” identified 
as specified  below :

a. Background and D iscussion.
b. D isclosure Considerations.
c. D isclosures during the Transition 

Period.
This codification is a sep arate 

publication issued by the SEC. It w ill not 
be published in the Federal Register 
Code of F ed eral Regulations system .

List of Subjects in 17 CFR Part 211
A ccounting, Reporting and 

recordkeeping requirem ents, Securities.

PART 211— [AMENDED]

Commission Action:
Subpart A  o f 17 CFR Part 211  is 

am ended by adding thereto reference to 
this re lease  (FRR No. 6 ).

By the Commission.
November 18,1982.
Shirley E. Hollis,
A ssistant Secretary.
[FR Doc. 82-32363 Filed 11-24-82; 8:45 am]

BILLING CODE 8 0 1 0 -0 1 -M

17 CFR Part 240

[Release No. 33-6434; 34-19244; IC-12823]

Purchases of Certain Equity Securities 
by the Issuer and Others; Adoption of 
Safe Harbor

AGENCY: Secu rities and Exchange 
Com m ission.
ACTIO N : Final rule; rule am endm ents.

SUMMARY: The Com m ission has 
announced the adoption o f Rule 10b -18  
under the Secu rities Exchange A ct of 
1934 (“A ct”) to provide a “safe harbor” 
from liability  for m anipulation in 
connection w ith purchases by an issuer 
and certain  related  persons o f the 
issuer’s com mon stock. T he issuer or 
other person w ill not incur liability  
under the anti-m anipulative provisions 
of Sections 9(a)(2) or 1 0 (b) (and Rule 
10b -5  thereunder) if  purchases are 
effected  in com pliance w ith the 
lim itations contained  in the safe harbor. 
The Com m ission has also adopted 
certain  am endm ents to Rule 10b - 6  urfder 
the A ct w hich w ill elim inate the 
C om m ission’s current program of 
regulating issuer repurchases under that 
rule. T hese am endm ents will excep t 
from Rule 1 0b - 6  purchases of an issuer’s

com m on stock (and certain  related  
securities) w hen the issuer is engaged in 
certain  distributions o f those securities. 
EFFECTIVE D A TE: N ovem ber 26 ,1982.
FOR FURTHER INFORMATION C O N TA C T: 
John B. M anning, Jr., Esq. (202-272-2874), 
or M ary Cham berlin, Esq. (20 2 -2 7 2 - 
2880); O ffice o f Legal Policy and Trading 
P ractices, D ivision o f M arket Regulation, 
Secu rities and Exchange Com m ission, 
450 5th Street, N .W ., W ashington, D.C. 
20549.
SUPPLEMENTARY INFORMATION: >

I. Introduction
The Com m ission has considered on 

several occasions since 1967 the issue of 
w hether to regulate an issuer’s 
repurchases o f its ow n secu rities . 1 The 
pred icates for this effort have been  
tw ofold: first, investors and particularly 
the issuer’s shareholders should b e  able 
to rely on a m arket that is set by 
independent m arket forces and not 
influenced in any m anipulative m anner 
by the issuer or persons c losely  related  
to the issuer. Second, sin ce the general 
language o f the anti-m anipulative 
provisions o f the federal securities law s 
offers little guidance w ith resp ect to the 
scope o f perm issible issuer m arket 
behavior, certain ty  w ith resp ect to the 
potential liab ilities for issuers engaged 
in repurchase programs has seem ed 
desirable.

The m ost recen t phase of this 
proceeding is proposed Rule 13e-2  
w hich w as published for public 
com m ent on O ctober 1 7 ,1 9 8 0 .2 This rule 
w ould have im posed disclosure 
requirem ents and substantive 
purchasing lim itations on an issuer’s 
repurchases o f its com m on and 
preferred stock. T h ese restrictions, 
w hich generally would have lim ited the 
time, price, and volume o f purchases, 
a lso  would have b een  im posed on 
certain  persons w hose purchases could 
be deem ed to be attributable to the 
issuer. In addition, the issuer, its 
affiliates, and certain  other persons

1 Before its most recent release in October, 1980, 
issuer repurchases had been the subject of three 
public rule proposals. The first was a Commission 
draft of a proposed Rule 10b-10 published in 1967 
by the United States Senate in connection with 
hearings on proposed legislation that became the 
Williams Act Amendments of 1968. Pub. L. No. 90- 
439, 82 Stat. 454 (July 29,1968). Proposed Rule 10b- 
10 was reprinted in Hearings on S. 510 before the 
Subcommittee on Securities of the Senate 
Committee on Banking and Currency, 90th Cong., 
1st Sess. 214-216 (1967). The Commission then 
published Rule 13e-2 for comment in 1970 and in 
1973. Securities Exchange Act Release Nos. 8930 
(July 13,1970), 35 FR 11410 (1970) and 10539 
(December 6,1973), 38 FR 34341 (1973).

2 Securities Exchange Act Release No. 17222 
(October 17,1980), 45 FR 70890 (1980) (“October 
Release”).
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would have been  su b ject to a general 
antifraud provision in connection w ith 
their purchases o f the issuer’s com mon 
and preferred stock.

The Com m ission has recognized that 
issuer repurchase programs are seldom  
undertaken w ith improper intent, may 
frequently be o f substantial econom ic 
benefit to investors, and, that, in any 
event, undue restriction o f these 
programs is not in the in terest of 
investors, issuers, or the m arketplace. 
Issuers generally engage in repurchase 
programs for legitim ate business 
reasons and any rule in this area must 
not be overly intrusive. A ccordingly, the 
Com m ission has endeavored to achieve 
an appropriate b a lan ce  betw een the 
goals described  above and the need to 
avoid com plex and costly  restrictions 
that impinge on the operation o f issuer 
repurchase programs.

In light o f these considerations, and 
based  on the extensive public files 
developed in this proceeding, the 
Com m ission has determ ined that it is 
not necessary  to adopt a m andatory rule 
to regulate issuer repurchases. 
A ccordingly, the Com m ission has today 
w ithdraw n proposed Rule 1 3 e -2 ,3 and, 
as d iscussed  in this release , is amending 
Rule 1 0 b -6  to elim inate m ost issuer 
repurchase regulation under that rule. In 
lieu o f d irect regulation under Rule 10b -  
6  and proposed Rule 13e-2 , the 
Com m ission has determ ined that a safe 
harbor is the appropriate regulatory 
approach to offer guidance concerning 
the applicability  o f the anti- 
m anipulative provisions o f Rule 10b -5  
and Section  9(a)(2) to issuer repurchase 
programs. N ew  Rule 10b -18  reflects this 
determ ination . 4

The Com m ission w ishes to stress, 
how ever, that the safe harbor is not 
m andatory nor the exclusive m eans of 
effecting issuer purchases without 
m anipulating the m arket. A s a safe 
harbor, new  Rule 10b -18  w ill provide 
clarity  and certain ty  for issuers and 
broker-dealers w ho assist issuers in 
their repurchase programs. If an  issuer 
e ffects  its repurchases in com pliance 
w ith the conditions o f the rule, it will 
avoid w hat might otherw ise be 
substantial and unpredictable risks o f 
liab ility  under the general anti- 
m anipulative provisions o f the federal

3 Securities Exchange Act Release Nos. 33-6435, 
34-19245, IC-12824 (November 17,1982).

4 In view of the fact that- the provisions of the safe 
harbor afforded by Rule 10b-18 are substantially 
similar to the provisions of proposed Rule 13e-2 that 
would have been imposed on a mandatory basis 
and for which there has already been substantial 
public comment, the Commission has determined 
that further notice and comment are not necessary. 
See n.l, supra.

securities law s . 5 M oreover, since Rule 
10b -18  is a  safe harbor rather than a p e r  
se  rule, the Com m ission believ es that 
the safe harbor should be av ailab le  to 
all issuers and their affiliated  
purchasers and should not be lim ited in 
its application to any particular c lass  of 
issuers, such as those defined in the 
O ctober R elease  as “Section  13(e) 
issuers.”

The Com m ission em phasizes that no 
affirm ative inference should b e  draw n 
that bids for or purchases o f an issuer’s 
stock  by persons to w hich the safe 
harbor is not explicitly  av ailab le, or 
w ith resp ect to securities other than the 
issuer’s com m on stock, should be m ade 
in accord ance w ith the safe harbor. The 
safe harbor is not intended to define the 
appropriate lim its to be observed  by 
those persons not covered by the safe 
harbor nor the appropriate lim its to be 
observed  by  anyone w hen purchasing 
securities other than com m on stock. In 
addition, the safe harbor is not the 
exclusive m eans by w hich issuers and 
their affiliated  purchasers m ay effect 
purchases o f the issuer’s stock  in the 
m arketplace. G iven the greatly varying 
ch aracteristics  o f the m arkets for the 
stock  o f different issuers, there m ay be 
circu m stances under w hich an issuer 
could effect repurchases outside o f the 
guidelines that would not raise 
m anipulative concerns. T his is 
esp ecially  the ca se  in the con text o f the 
uniform volume guidelines, w hich 
cannot easily  reflect those varying 
m arket ch aracteristics. A s d iscussed 
more fully below , the Com m ission 
w ishes to continue to receiv e the view s 
o f any interested  persons on w hether 
additional d isclosure by  the issuer 
concerning the repurchase program 
should affect the percentage level of 
purchases that would be covered under 
the safe  harbor. In order to m ake it c lear 
that Rule 10b -18  is not the exclusive 
m eans to effect issuer repurchases, 
paragraph (c) o f the rule provides that 
no presum ption shall arise that an  issuer 
or affiliated  purchaser has v iolated  
Section  9(a)(2) or Rule 1 0 b -5  if  the

s Paragraph (b) of the rule provides that any 
issuer and its affiliated purchasers could not be held 
liable under the anti-manipulative provisions of 
Section 9(a)(2) of the Act or Rule 10b-5 under the 
Act solely by reason of the number of brokers or 
dealers used, and the time, price, and amount of 
bids for or purchases of common stock of the issuer, 
if such bids of purchases are effected in compliance 
with all of the conditions of paragraph (b) of the 
rule. Of course, Rule 10b-18 is not a safe harbor 
from violations of Rule 10b-5 which may occur in 
the Course of an issuer repurchase program but 
which do not entail manipulation. For example, Rule 
10b-18 confers no immunity from possible Rule 10b- 
5 liability where the issuer engages in repurchases 
while in possession of favorable, material non­
public information concerning its securities.

purchases do not m eet the conditions of 
paragraph (b).

The rem aining parts o f the release 
d escribe Rule 10b -18  and the 
am endm ents to Rule 10b - 6  and contrast 
those provisions to the proposals in the 
O ctober R elease . In terested  persons 
should refer to the O ctob er R elease for a 
more detailed  discussion o f the general 
background o f the Com m ission's 
consideration o f issuer repurchase 
programs. In addition, interested  
persons m ay w ish to refer to a release 
that the Com m ission recently  issued 
proposing for com m ent several 
am endm ents to its trading practices 
rules, including Rule 10b - 6 .6

II. Safe Harbor Rule 10b-18

A . C overa g e o f R u le  10b-18

The safe harbor o f paragraph (b) is 
av ailab le  for any bid or purchase that 
constitutes a “Rule 10b -18  b id” or a 
“Rule 10b -18  purchase,” as defined in 
the rule. Paragraph (a)(3) defines a Rule 
10b -18  purchase as a purchase of 
com m on stock  o f an issuer by or for the 
issuer or any affiliated  purchaser of the 
issuer. Paragraph (a)(4) defines a Rule 
10b -1 8  bid  as  a bid for securities that, if 
accepted , or a lim it order to purchase 
securities that, if  executed , would result 
in a Rule 10b -1 8  pu rchase . 7

B. General Antifraud Provision
U nder paragraph (b) o f proposed Rule 

13e-2 , a c la ss  o f issuers defined as 
“Section  13(e) issuers,” their affiliates, 
affiliated  purchasers, and any broker, 
dealer, or other person acting on behalf 
o f these issuers, a ffiliates, or affiliated 
purchasers would have been  subject to a 
broad general antifraud and anti- -  
m anipulative prohibition in connection 
w ith any bids or purchases o f any equity 
security o f thè issuer. T he commentators 
that addressed  this provision opposed 
its adoption for essen tia lly  two reasons. 
First, they argued that it w as 
un necessary  in view  o f existing 
provisions o f the A ct such as Section 
9(a)(2) and Section  1 0 (b) and Rule 10b-5 
thereunder. Second, they argued that the 
general nature o f paragraph (b) would 
d etract from the certain ty  otherw ise 
provided by the rule.

6 Securities Exchange Act Release No. 18528 
(March 3,1982), 47 FR 11482 (1982) (“Trading 
Practices Release”).

7 The definition of a Rule 10b-18 purchase 
excludes certain transactions that were never 
intended to be the subject of regulation under an 
issuer repurchase rule. Some of these transactions 
were those enumerated in paragraph (f) of proposed 
Rule 13e-2. In view of the changed regulatory 
approach reflected in the rule and its more limited 
coverage, some of the excepted transactions of 
proposed Rule 13e-2(f) have been deleted in the 
adopted rule.
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The Com m ission has reconsidered  the 
question of w hether a general antifraud 
provision is necessary  in this context 
and has concluded that it is not. The 
sole purpose of the rule as adopted is to 
provide a safe harbor from liability  
under the anti-m anipulative provisions 
of the Act. For that reason, the 
Commission has determ ined not to 
include a general antifraud provision in 
Rule 10b-18.

C. D isclo su re
Proposed Rule 1 3 e -2  would have 

required issuers and affiliated  
purchasers that sought to repurchase 
more than two percent o f the issuer’s 
stock during any tw elve-m onth period 
publicly to d isclose certain  specified  
information prior to effecting any 
purchases of the issuer’s stock . 8 In 
addition, those persons would have 
been required to d isclose the specified  
information to any exchange on w hich 
the stock w as listed  for trading or to the 
NASD if the stock w as authorized for 
quotation in N A SD A Q .9

Most of the com m entators that 
addressed the issue suggested that the 
disclosure provisions w ere not 
necessary in view  o f the existing 
requirements of other provisions o f the 
federal securities law s (e . g Section  
10(b) and Rule 10b-5). O ther 
commentators stated  that disclosure 
obligations should depend on the 
particular facts and circum stances 
involved. A ccordingly, they suggested 
that p er se  d isclosure requirem ents w ere 
not appropirate, and, indeed, might 
cause persons su b ject thereto to believe 
that disclosure of other inform ation w as 
unnecessary. Finally, com m entators 
cited practical com pliance problem s that 
might arise, such as determ ining at the 
beginning of any tw elve-m onth period 
whether the issuer would need to 
purchase more than.tw o percent o f its 
stock to satisfy  corporate needs, and the 
need to periodically update disclosure to 
reflect m aterial changes.

The proposed d isclosure requirem ents 
were not intended to be co-extensive 
with other disclosure obligations. 
Nevertheless, the Com m ission is 
persuaded that the obligation to d isclose 
information concerning repurchases of 
an issuer’s stock should depend on 
whether the inform ation is m aterial 
under the circum stances, regardless of 
whether such purchases are m ade as 
part of a program authorized by  a 
company’s board of d irectors or 
otherwise. The Com m ission has 
therefore determ ined not to adopt the 
specific d isclosure requirem ents

8 Proposed Rule 13e-2(d)(l). 
“Proposed Rule 13e—2(d)(2).

contained  in paragraph (d) o f proposed 
Rule 13e-2 , even as a safe harbor. O ther 
relevant provisions o f the federal 
securities law s and existing policies and 
procedures o f the various self-regulatory 
organizations im pose disclosure 
responsibilities that appear to be 
sufficient to ensure that investors and 
the m arketplace in general receive 
adequate inform ation concerning issuer 
repurchases. The Com m ission 
em phasizes its b e lie f that tim ely 
disclosure o f all m aterial inform ation in 
the con text o f issuer repurchases m ay 
significantly facilita te  the m aintenance 
o f an orderly m arket for the issuer’s 
stock.

D . D e fin itio n s
A ffilia te d  p u rch a ser. Rule 10b -18  

contains a definition o f the term 
“affiliated  pu rchaser” that differs 
som ew hat from the definition o f that 
term as contained  in proposed Rule 1 3 e -  
2 .10 A s proposed in Rule 13e-2 , the 
definition o f affiliated  purchaser would 
have included natural persons acting 
w ith the issuer for the purpose of 
acquiring the issuer’s secu rities , 11 as 
w ell as persons w ho controlled  the 
issuer’s purchases, or w hose purchases 
w ere controlled  by, or w ere under 
com m on control with, the issuer’s 
p u rch ases . 12 C om m entators w ere critica l 
o f the use o f the term s “acting w ith” and 
“control” becau se, in their view , those 
term s are im precise. Som e 
com m entators noted that the use of 
those term s suggested that a ll directors 
and officers o f the issuer would be 
deem ed to be affiliated  purchasers and 
therefore covered  by the rule 
notw ithstanding the Com m ission’s 
stated  intent to the contrary. In 
particular, they stated  that the “control” 
standard  articu lated  in paragraph
(a)(2 )(ii) o f proposed Rule 1 3e -2  could 
be interpreted to be the sam e as the 
h istorical affiliation  standard  and 
therefore would encom pass m ore than 
the control o f actual purchasing activ ity  
that the Com m ission intended the rule to 
cover.

The com m entators suggested that the 
“acting w ith” standard  should be 
changed to an “acting in con cert” 
standard since the la tter has particular 
legal significance. Com m entators also 
suggested that the c la ss  o f persons 
defined in proposed paragraph (a)(2 )(ii) 
as affiliated  purchasers should be 
lim ited to persons that have day-to-day 
responsibility  for the issuer’s purchases.

10 The definition is similar to the definition of 
affiliated purchaser recently proposed to be added 
to Rule 10b-6. See Trading Practices Release, 47 FR 
at 11488.

11 Proposed Rule 13e-2(a)(2)(i).
12 Proposed Rule 13e-2(a)(2)(ii).

In addition, com m entators 
recom m ended the addition o f a proviso 
in the definition that would sp ecifically  
excep t purchases by officers or d irectors 
unless they otherw ise w ere an affiliated
purchaser.

The Com m ission agrees w ith the 
com m entators that the concept of 
“acting in con cert” provides more legal 
certain ty  than the standard proposed in 
the O ctob er R elease . A ccordingly, the 
first part o f the definition o f affiliated  
purchaser h as been  m odified to include 
the “acting in con cert” standard  instead  
o f the “acting w ith” standard . 13 The 
Com m ission believ es that the “acting in 
con cert” standard w ill cover the sam e 
persons as proposed Rule 1 3 e -2  w as 
intended to cover, including persons 
acting w ith the issuer in purchasing the 
issuer’s securities, regardless o f w hether 
the purchases are m ade for the account 
o f the issuer itse lf . 14

A s adopted, the second clau se o f the 
definition o f affiliated  purchaser covers 
any affiliate  that, d irectly or indirectly, 
controls the issuer’s Rule 10b -18
purchases, or w hose purchases are 
controlled  by, or are under com m on 
control w ith, those o f the issu er.15 Under 
this form ulation, a person w ould not be 
considered  to be an affiliated  purchaser 
unless the person is an affiliate  16 and 
one o f the three control standards is 
m et.17

Finally, to provide further guidance in 
the definition o f affiliated  purchaser, the 
Com m ission h as added a proviso that 
states, in part, that an officer or d irector 
that p articip ates in a d ecision to 
authorize the issuer to m ake or effect 
Rule 10b -1 8  bids or purchases w ill not 
be considered  to be an  affiliated  
purchaser on that b asis  a lo n e . 18

T he definition o f affiliated  purchaser 
as  proposed in Rule 1 3 e -2  a lso  would 
have included a ffilia tes w ho controlled  
the issuer by  m eans o f ow nership o f the 
issuer’s securities, and a ffilia tes that 
w ere not natural persons . 19 The

13 Rule 10b—18(a)(2)(i).
14 See October Release, 45 FR at 70895, note 30.
15 Rule 10b—18(a)(2)(ii).
16 The term “affiliate” is defined in paragraph 

(a)(1) of the rule.
17 The determination of whether the affiliate 

controls the issuer's purchases of its securities, or 
whether its purchases are controlled by, or are 
under common control with, the issuer's purchases, 
would have to be made by the issuer or the other 
persons involved in the transaction. The 
Commission is of the view that in most cases 
paragraph (a)(2)(ii) will cover, among other things, 
purchases of a parent-issuer’s stock by its 
subsidiaries, and purchases of a subsidiary-issuer’s 
stock by the parent regardless of whether the 
purchases are made for the account of the 
subsidiary-issuer itself.

18 Rule 10b—18(a)(2)(ii).
19 Proposed Rule 13e-2(a){2) (iii) and (iv).
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com m entators w ere critical o f the 
application of the rule to these affiliates 
in the ab sen ce  o f any evidence of 
concerted  activ ity  or control over the 
issuer’s purchases of its securities. The 
Com m ission agrees that paragraphs
(a)(2 ) (iii) and (iv) as proposed could be 
overly broad, in the con text o f a safe 
harbor or m andatory rule, in light o f the 
rationale underlying the affiliated  
purchaser concept. A ccordingly, it has 
determ ined not to include in Rule 10b-18  
paragraphs (a)(2 ) (iii) and (iv) .20

Trading V olum e. The term trading 
volume h as b een  adopted in paragraph
( a ) ( l l )  o f Rule 10b -18  w ith som e 
m odification from  the term as proposed 
in Rule 13e-2 . G enerally, the term 
defines trading volume as the average 
daily trading volume over the preceding 
four w eeks. T his ca lcu lation  would then 
be used in the con text o f the volume 
provisions o f the Rule, w hich provide a 
safe  harbor for daily purchases o f up to 
25% o f the trading volume.

Proposed Rule 1 3 e -2  would have 
required that the issuer subtract from 
the trading volume figure a ll “Rule 1 3 e - 
2 ” purchases by or for the issuer or an 
affiliated  purchaser .21 The rationale for 
the exclu sion  w as to assu re that the 
trading volume figures used to ca lcu late  
the perm issible volume o f issuer 
purchases reflected  only transactions 
effected  by  persons other than issuers or 
affiliated  purchasers. Som e 
com m entators stated  that the 
com putations required to determ ine the 
am ounts to be excluded would im pose a 
substantial com pliance burden on 
issuers, affiliated  purchasers and 
broker-dealers that would be 
disproportionate to the benefits sought 
to be achieved  by  requiring the 
exclusion. In addition, com m entators 
argued that, b ecau se o f the volume 
lim its, the perm issible volume o f Rule 
1 3 e -2  purchases would not be increased  
significantly if  Rule 1 3 e -2  purchases 
w ere included in the calcu lation  o f the 
average trading volume figure.

T he Com m ission generally agrees that 
com pliance w ith the volume conditions 
would prevent any significant increase  
in the perm issible volum e o f purchases 
that could result from including Rule

“ Whether affiliates that are not natural affiliates 
or are affiliates by virtue of their stock ownership 
would be affiliated purchasers under the rule 
depends on the facts and circumstances of each 
case. Nevertheless, the Commission is of the view 
that exercise of controlling influence by such an 
affiliate over the corporate matters of the issuer in 
general may give rise to a presumption that it 
controls purchases by the issuer. In addition, 
depending on the facts and circumstances, such 
affiliates could be deemed to be acting in concert 
with the issuer in connection with their purchases of 
the issuer’s security. See also note 16, supra.

21 Proposed Rule 13e-2(a)(13).

10b -18  purchases in less than b lock  size 
in the trading volume figure. The 
inclusion o f b lock  purchases by the 
issuer, how ever, in calculating trading 
volume could significantly increase  the 
am ount o f stock that could be purchased 
w ithin the volume lim itations o f the safe 
harbor. A ccordingly, the definition o f # 
trading volume as adopted ip Rule 10b -  
18 would require the issuer or affiliated  
purchaser to subtract b lock  purchases 
that are m ade by  for the issuer or 
affiliated  purchaser from  the trading 
volume figure.

B lo ck . The Com m ission has 
considered  two alternative definitions of 
the term  “b lo ck .” 22 The significance o f 
the term  is that purchases o f b locks are 
excep ted  from the volum e conditions. 
Thus, an issuer that chooses to com ply 
w ith those conditions m ay purchase up 
to 25% of the trading volume, and, in 
addition, m ay purchase one or more 
b locks, as  defined. The am ount of 
securities purchased in b lo ck  size need 
not be included in determ ining w hether 
the 25% lim itation had b een  reached.
The Com m ission has adopted the 
sim pler o f the tw o definitions. Paragraph
(a)(14) o f Rule 10b -1 8  defines a b lo ck  as 
that am ount o f stock  that has an 
aggregate purchase price o f not less  than 
$50,000 and, if  the aggregate purchase 
price is less  than $ 20 0 ,0 0 0 , a  num ber o f 
shares that is not less  than 5,000.

The Com m ission h as considered  
w hether to require the issuer to exclude, 
in calculating the am ount o f securities 
that would constitute a b lo ck  (i) any 
am ount o f securities that a  broker or 
d ealer had assem bled  or accum ulated 
for the purpose o f sa le  or resa le  to the 
issuer or to any affiliated  purchaser, and
(ii) any am ount that a  broker-dealer had 
sold short to the issuer or to an affiliated  
purchaser if  the issuer or affiliated  
purchaser knew  o f had reaso n  to know  
that the sa le  w as a short sale .

Som e com m entators suggested that 
the issuer should be required to exclude 
from  a b lo ck  only those shares that a 
broker or d ealer had  accum ulated as 
principal w ith the purpose o f sa le  or 
resa le  to the issuer or affiliated  
purchaser. In their view , a broad er 
exclu sion  w ould im pede norm al b lock  
trading p ractices, sin ce  a broker could 
not assem ble  a b lo ck  on an agency b a sis  
and then cro ss it as  such on an 
exchange. T he com m entator suggested 
that this kind o f transaction  would not 
have ad verse m arket im pact, or present 
the opportunity for circum vention o f the

22 See Proposed Rule 13e-2(a) (16A) and (16B). 
Commentators generally supported adoption of the 
simpler definition that was proposed in the October 
Release as an alternative to the “sliding scale” 
definition initially contained in the 1973 Proposal.

volume lim itations, that led the 
Com m ission to propose this part of the 
b lock definition .23 The Com m ission 
agrees w ith the com m entators that these 
concerns arise  only w here broker- 
dealers accum ulate b lock s as principal 
for the purpose o f sa le  or resa le  to the 
issuer or affiliated  purchasers, and the 
definition of the term b lock  reflects that 
judgm ent. 24

C ertain  com m entators also suggested 
that the “know  or have reason  to know” 
standard that w as proposed to apply in 
determ ining w hether to exclude from an 
am ount o f securities that otherw ise 
would constitute a b lo ck  broker-dealer’s 
short sa les  to the issuer should also 
apply in determ ining w hether to exclude 
shares accum ulated for the purpose of 
resa le  to the issuer. The Com mission 
h as m odified the proviso accordingly,

E . P u rch a sin g  C o n d itio n s

In order to take advantage o f the safe 
harbor provided by  Rule 10b-18, an 

• issuer or affiliated  purchaser would 
have to com ply w ith a ll o f the 
conditions o f paragraph (b) o f the rule.25

1 . Tim ing co n d itio n s. T he conditions 
that re late  to the timing o f purchases 
have b een  adopted, for purposes of the 
Rule 10b -1 8  safe  harbor, substantially 
as they w ere proposed in Rule 13e-2. 
For a transaction  in a N ASDA Q  
security, otherw ise than on an 
exchange, there need  only be an 
independent bid  currently reported in 
Level 2  o f N A SD A Q .26 For exchange 
traded securities, if  the Rule 10b-18 
purchase is to b e  effected  on an 
exchange, the tran sactio n  cannot be the 
opening tran sactio n  for the security on 
such exchange, and the transactions 
cannot be effected  during the one-half 
horn* before  the scheduled close of 
trading on that exchang e .27

22 The proviso to the block definition would also 
have excluded from that definition any amount of 
securities that the issuer or affiliated purchaser 
acquired upon the exercise of a listed call option. 
The Commission ha? not adopted this provision.

u See October Release, 45 FR at 70897, n.39. Thus, 
where a broker-dealer has sold to the issuer or to an 
affiliated purchaser a block that contained shares 
accumulated by the broker-dealer as principal for 
the purpose of resale to the issuer or affiliated 
purchaser, the transaction would not qualify as a 
block unless the remaining shares independently 
would be large enough to constitute a block under 
the definition. If the issuer had determined to 
comply with the volume provisions, the other shares 
which were accumulated would have to be taken 
into account in determining whether the volume 
limitation had been reached.

“ These conditions have been adopted 
substantially in the same form as in proposed Rule 
13e-2, although several liberalizing changes have 
been made.

“ Rule 10b-18(b)(2)(iii).
27 Rule 10b-18(b)(2)(ii).
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For transactions in reported securities, 
the Rule 10b-18  purchase cannot 
constitute the opening transaction  
reported on the consolidated  tap e . 28 
Other tinle restrictions, as proposed in 
Rule 13e-2, applicable to trading in 
reported securities have been  modified. 
Proposed Rule 1 3e -2  would have 
prohibited persons su b ject to the time 
limitations from purchasing a reported 
security for w hich the principal m arket 
was a national securities exchange 
during the period com m encing one-half 
hour before the scheduled close  of 
trading in the principal m arket for the 
security and ending w ith the term ination 
of the period in w hich la st sa le  prices 
were reported in the consolidated  
system. Som e com m entators argued that 
this lim itation might have anti­
competitive effects b ecau se it would 
prohibit trading by the issuer and any 
affiliated purchaser on other exchanges 
and in the over-the-counter m arkets for 
a substantial period o f time. Som e 
commentators suggested as an 
alternative that the trading prohibition 
should be only in the period w ithin one- 
half hour of the scheduled close of 
trading in the m arket w here the 
transaction w as proposed to be effected . 
Another com m entator suggested that 
trading should be prohibited only during 
the one-half hour before the term ination 
of the period in w hich last sa le  prices 
are reported in the consolidated  system .

The timing conditions in Rule 10b-18  
provide that an issuer or an  affiliated  
purchaser m ay effect, consisten t w ith 
the safe harbor provisions o f the rule, a 
transaction in a reported security (i) if 
the principal m arket for such security is 
an exchange, at a tim e other than during 
the one-half hour before the scheduled 
close of trading on the principal m arket, 
or (ii) if the transaction  is to be effected  
on an exchange, a t a  tim e other than 
during the one-half hour before the 
scheduled close o f trading on the 
exchange on w hich the transaction  is to 
be effected, or (iii) if  the transaction  is to 
be effected otherw ise than on an 
exchange, at a time other than during 
the one-half hour before the term ination 
of the period in w hich la st sa le  prices 
are reported in the consolidated  
system .29 The Com m ission believes that

“ Rule 10b—18(b)(2)(i) (A).
“ Rule 10b-18(b)(2) (i) (B)-(D). In the October 

Release, the time limitations that were proposed for 
reported securities were separated into one for 
reported securities for which the principal market 
was an exchange and one for those reported 
securities for which the principal market was 
otherwise than on an exchange. Proposed Rule 13e- 
2(e)(2) (i) and (ii). In view of the modifications 
discussed in the text, the rule as adopted contains a 
time limitation that is applicable to all reported 
securities.

these lim itations, as modified, 
appropriately resolve the com m entators’ 
concerns w hile achieving the o b jectiv es 
o f the time lim itations.

2 . Price conditions. The price 
conditions have been  adopted as 
published in proposed Rule 13e-2 . The 
price lim it for purchases of reported 
securities would be the higher o f the last 
sa le  price reported in the consolidated  
system  or the highest independent 
published bid, as defined in Rule l l A c l -  
1(a)(9) [§ 2 4 0 .1 lA cl-l(a )(9 )]  under the 
A ct, regardless o f the m arket reporting 
that figure. 30 The price lim it applicable 
to purchases o f exchange traded 
securities in transactions on an 
exchange is the higher o f the highest 
current independent bid quotation or the 
la st sale  price on such exchang e . 31

The pricing conditions o f Rule 10b -18  
provide that purchases o f a N ASD A Q  
security otherw ise than on an exchange 
m ay b e  m ade a t a net price no higher 
than the low est current independent 
offer quotation reported in Level 2  o f 
N A SD A Q . 32 Purchases of securities that 
are neither N A SD A Q  securities nor 
reported securities otherw ise than t>n an 
exchange m ay b e  m ade at the low est 
current independent offer quotation 
ascerta ined  on the b a s is  o f reaso n ab le  
inquiry .33 In both cases , the purchase 
price would include any com m ission 
equivalent, mark-up, or d ifferential paid 
to a d ealer . 34

3. Single broker-dealer limitation. A  
condition that the issuer or affiliated  
purchaser m ake purchases from  or 
through not more than one broker or 
d ealer on any day has b een  adopted as 
proposed. Purchases m ay b e  m ade from 
any num ber o f broker-dealers in 
transactions that are not so licited  by  the 
issuer or affiliated  purchaser. Som e 
com m entators suggested that the 
Com m ission should define w hat would 
constitute a solicitation  for purposes o f 
the rule. W hether a transaction  has been  
solicited  n ecessarily  depends on the 
facts  and circu m stances o f each  ca se  
and m ust b e  determ ined by  those who 
w ish to rely on the ru le’s safe  harbor. 
Although the Com m ission does not 
b elieve it should define the term 
solicitation , d isclosure and 
announcem ent o f a repurchase program 
would not n ecessarily  cause all 
subsequent purchases to be deem ed 
solicited. 35.

30 Rule 10b—18(b)(3)(i).
31 Rule 10b—18(b)(3)(ii).
32 Rule 10b-18(b)(3)(iii).
33 Rule 10b-18(b)(3)(iv).
34 See Rule 10b-18(a)(12).
3iSee October Release, 45 FR at 70898, n. 47.

4. Volume conditions. T he volume 
conditions to the safe harbor are more 
liberal than those set forth in the 
O ctober R elease . U nder Rule 10b-18, an 
issuer is perm itted to purchase up to 25% 
o f the average daily trading volume over 
the preceding four ca len d ar w eeks. 
U nder Rule 13e-2 , that num ber w as 15%. 
The C om m ission has concluded that a 
25% purchasing condition is appropriate 
in that C om m ission ca se s  concerning 
m anipulation in the con text o f issuer 
repurchases have h istorically  involved 
conduct outside the conditions o f Rule 
10b-18, including a volum e lim itation of 
25%.36 The Com m ission a lso  recognizes 
that establish ing a uniform condition 
might be thought to suggest that 
purchases in ex ce ss  o f the lim itations 
are p er se m anipulative. A ccordingly, 
the Com m ission h as provided in 
paragraph (c) o f the rule that no 
presum ption shall arise  that purchases 
not in conform ity w ith the lim itations of 
the safe  harbor v io late the anti- 
m anipulative provisions o f the securities 
law s. T he rule operates to im pose no p er 
se volume prohibition on issuer 
repurchases, and there m ay be 
circu m stan ces in w hich an issuer would 
be justified  in exceeding the volume 
conditions .37 Repu rchases outside o f the 
safe  harbor that are m anipulative, of 
course, continue to b e  actio n ab le  under 
the securities law s.

F. Purchases on Behalf o f Employee and 
Shareholder Plans

The definition o f a Rule 10b -18  
purchase contained  in  paragraph (a) of 
the rule exclu d es any purchase effected  
by or for an issuer plan if  the 
transaction  is effected  by  an agent 
independent o f the issu er .38 T hose 
purchases are not considered  to be 
attributable to the issuer and, therefore, 
are not intended to be ad dressed  by the 
rule. T he criteria  contained  in paragraph 
(a)(6 ) o f the rule that are used to 
determ ine w hether the purchasing agent 
is independent o f the issuer are

36 The volume provisions have been modified to 
make it clear that block purchases and privately- 
negotiated purchases are not required to be 
included in computing, the 25% daily volume 
limitation. In addition, the Commission has not 
adopted that part of the volume limitations in 
proposed Rule 13ed-2 that would have required the 
inclusion of securities acquired through the exercise 
of listed call options when computing the 25% daily 
volume limitation.

37 For example, in some situations average trading 
volume during the preceding four weeks may not be 
representative of trading volume at the time of the 
issuer’s purchases. Where current trading volume is 
substantially greater than that during the preceding 
four weeks, the issuer may be justified in exceeding 
the twenty five percent limitation.

38The terms "issuer plan” and “agent 
independent of the issuer” are defined in 
paragraphs (a)(5) and (a)(6) of the rule, respectively.
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designed to insulate the m arket in the 
issuer’s securities from influence by the 
issuer or an affiliate.

Tw o changes, how ever, have been  
m ade in paragraph (a)(6 ) as published in 
proposed Rule 13e-2 . First, to avoid the 
possible need for various am endm ents 
to existing issuer plans, the 
com m entators suggested that both 
paragraph (a)(6 ), and the proviso to it, 
should be drafted in term s of actual use 
or exercise  of control over the agent by 
the issuer or affiliate  rather than the 
retention of the pow er to use or exercise  
such control. The Com m ission has 
adopted this suggestion.

The second change to paragraph (a)(6) 
incorporates a new  clause in the 
proviso. C ertain  com m entators noted 
that in m any issuer plans, particularly 
those w hich the issuer adm inisters or 
a llo cates  shares purchased for the plan 
to the p articip ants’ accounts, the issuer 
instructs the agent w ith resp ect to the 
amount o f shares it is to purchase over a 
prescribed  period o f time. The amount to 
be purchased is determ ined by a 
form ula set forth in the plan that 
generally is based  on the am ount of 
contributions and the average m arket 
price o f  the security over a prescribed  
period o f time. The new  clau se in the 
proviso w ill perm it the issuer to use 
such a form ula to determ ine the am ount 
o f shares to be purchased by the agent 
w ithout com prom ising the independence 
of the agent so long as the issuer or 
affiliate  does not revise the formula 
more than once in any three-m onth 
period.39

C ertain  com m entators also suggested 
incorporating into the rule various 
interpretive positions concerning 
independent agents. For exam ple, the 
Com m ission stated  in the O ctober 
R elease  that neither a com m on 
directorship betw een  the issuer and the 
agent nor the issuer’s right to rem ove the 
agent would by itse lf constitute control 
over the agent.40 In addition, restrictions 
im posed on the agent otherw ise than by 
the issu er,41 or w hich are required by

39 Under the definition of independent agent as 
modified, the issuer may revise not more than once 
in any three-month period the basis for determining 
the amount of its contributions to the plan or the 
basis for determining the frequency of its 
allocations to the plan. As proposed, the rule would 
have permitted the issuer to make these revisions 
not more than once in any six-month period. That 
period has been reduced to three months at the 
suggestion of the commentators who noted that 
corporate decisions of this nature generally are 
made on a quarterly basis.

40 See October Release, 45 FR at 70901, n.71.
41 For example, the Commission’s Division of 

Investment Management requires that purchases 
with contributions to dividend reinvestment plans 
be made within 30 days from the date contributions 
are received by the agent if the plan is not to be

other statu tes , 42 would not preclude a 
determ ination that the agent w as 
independent. Com m entators also 
suggested incorporating into the rule a 
provision that would perm it the 
im position of certain  controls if  done in 
“good faith” and without m anipulative 
intent.

A s the Com m ission noted in the 
O ctober R elease , the determ ination of 
w hether a control relationship ex ists  
betw een the issuer and the agent is a 
factu al one to be m ade by the issuer . 43 It 
is not p ossib le to incorporate in the rule 
or in a re lease  every possible 
interpretive position concerning 
independent agents, since the issue of 
w hether a control relationship ex ists  
n ecessarily  w ill depend on the 
particular facts  and circum stances. 
A ccordingly, the Com m ission h as 
determ ined not to attem pt to further 
d elineate that relationship in Rule 10b -  
18. N evertheless, the Com m ission 
reaffirm s the interpretive positions 
exp ressed  in the O ctob er R elease  w ith 
resp ect to independent agents.

III. Solicitation of Views: Continuing 
Review of Issuer Repurchases and Rule 
10b-18

The Com m ission intends to m onitor 
the operation o f issuer repurchase 
programs to determ ine the e ffects  of 
Rule 10b -18  on those program s and the 
m arket for an issuer’s securities. In view  
o f the C om m ission’s ongoing in terest in 
this area, it continues to solicit the 
advice and view s o f all interested  
persons on the e ffects o f Rule 10b -18  
and w hether the rule can  be improved. It 
has b een  suggested, for exam ple, that an 
issuer should have the benefit o f a  safe 
harbor w here purchases exceed  the 
percentage volume lim itation o f Rule 
10b -18  and additional d isclosure is 
m ade concerning the repurchases. The 
Com m ission is in terested  in w hether 
d issem ination o f additional inform ation 
by an issuer dining its repurchase 
program, perhaps on a daily basis, 
should affect the av ailab ility  o f the safe 
harbor. Such inform ation might include 
a further statem ent of the purpose and 
exp ected  duration o f the repurchase 
program, the am ount o f shares acquired 
or to be acquired on a particular day 
and the tim e o f day or tim e period 
during the day the purchase or 
purchases are m ade or are proposed to

deemed an investment company. See October 
Release, 45 FR at 70901, n.73.

42 For example, trustees for plans subject to the 
Employee Retirement Income Security Act of 1974,. 
29 U.S.C. 1001 et seq., generally are required to 
purchase the issuer’s securities at “fair market 
value” at the time purchases are made. See October 
Release, 45 FR at 70902, n.74.

43 See October Release, 45 FR at 70901, n.71.

be m ade. Com m entators are invited to 
address the question o f w hether, if this 
(or other) inform ation is dissem inated in 
a full and tim ely fashion, the issuer 
should be afforded the protections of the 
safe harbor notw ithstanding the fact 
that its purchases exceed  the current 
tw enty five percent lim itation. In this 
regard, the follow ing additional 
questions m ay b e  relevant:

1 . W hen should the inform ation be 
d isclosed  [ i.e ., before or a fter the shares 
are acquired)?

2 . H ow  should the inform ation be 
d isclosed  (e.g ., by press re lease  and 
notification  to the exchange on which 
the securities are registered and listed 
for Trading and to the N ASD if the 
securities are authorized for quotation in 
N ASD A Q )?

3. W ould daily disclosure o f such 
inform ation add to or d etract from the 
m aintenance o f a fa ir and orderly 
m arket for the issuer’s stock?

4. Could the inform ation be 
dissem inated in a full and tim ely fashion 
that would protect the m arkets and 
investors?

5. Can a disclosure requirem ent be 
devised, in the con text o f a  rule like 
Rule 10b-18, that would assure that 
m anipulative p ractices do not occur or 
that those w ho engage in such practices 
are not insulated  from liability?

IV. Amendments to Rule 10b-6
A s reproposed for com m ent in the 

O ctober R elease , an  am endm ent to Rule 
10b - 6  would have provided an 
exception  from  that rule for purchases of 
securities that w ere the su b ject of a 
“tech n ical” distribution [i.e ., the issuer 
had outstanding securities immediately 
convertible into or exch an g eab le  for the 
security to be purchased), provided that 
the purchases w ere m ade in compliance 
w ith Rule 13e-2 .

The Com m ission has adopted the 
am endm ent w ith m odifications. 
Paragraph (f) o f Rule 10b - 6  now 
provides that the rule shall not apply to 
bids for or purchases of any security, 
any security o f the sam e c lass  and 
series as such security, or any security 
that is convertible into, or exchangeable 
or exercisab le  for, such security, solely 
b ecau se the issuer or a subsidiary of the 
issuer has outstanding securities that 
are im m ediately convertib le into or, 
exchang eable  or exercisab le  for, that 
equity security. The e ffect of the 
am endm ent is to 'elim inate the need for 
an issuer or any person w hose 
purchases would b e  attributable to the 
issuer to seek  sp ecific  exem ptive or 
interpretive re lie f from Rule 10b- 6  to 
perm it purchases o f any c lass  of the 
issuer’s stock solely b ecau se the issuer
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is engaged in a tech nical distribution . 44 
Rule 10b-6  continues to apply, how ever, 
to purchases o f any security that is the 
subject of any other kind o f distribution, 
any security o f the sam e c lass  and 
series as that security, or any right to 
purchase any such security.

The Com m ission has adopted the 
second am endm ent to Rule 10b - 6  
proposed in the O ctober R elease  
concerning purchases by independent 
agents. Paragraph (g) now  provides that 
a bid for or purchase o f any security 
made or effected  by or for a plan 45 shall 
be deemed to be a purchase by the 
issuer unless the bid is m ade, or the 
purchase is effected , by  an agent 
independent o f the issuer, as that term is 
defined in Rule 10b-18(a}(6).

V. Certain Findings, Effective Date and 
Statutory Basis

Section 23(a)(2) o f the A c t 46 requires 
the Commission, in adopting rules under 
the Act, to consider the anti-com petitive 
effect of such rules, if  any, and to 
balance any im pact against the 
regulatory benefits gained in term s of 
furthering the purposes of the A ct. The 
Commission has considered Rule 10b -18  
and the related  am endm ents to Rule 
10b- 6  in light o f the standards cited  in 
Section 23(a)(2) and believ es that 
adoption of the rule and the 
amendments w ill not im pose any burden 
on competition not n ecessary  or 
appropriate in furtherance o f the A ct. In 
addition, since proposed Rule l3 e -2  w as 
proposed for com m ent before January 1 , 
1981, and since additional notice and 
comment are not necessary  for the 
adoption of Rule 1 0 b -1 8 ,47 the 
Commission finds that the regulatory 
flexibility analysis provisions of the 
Regulatory Flexib ility  A ct48 are not 
applicable.

The Com m ission finds, in accord ance 
with the A dm inistrative Procedure A ct 
(“APA”), 5 U .S.C . 553(d), that the

44 Rule 10b-18 supersedes all exemptions from 
Rule 10b-6 currently in effect that require the issuer 
or persons whose purchases are attributable to the 
issuer to make purchases in compliance with the 
conditions set forth in Appendix C (See 2 Fed. Sec. 
L. Rep. (CCH) § 22,727) solely because the issuer 
has convertible securities or warrants outstanding.

Several commentators suggested that Rule 10b-6 
should be amended to reflect the staffs position 
concerning issuer repurchases during an offering of 
securities by affiliates of the issuer on a “sh elf’ 
registration statement, and repurchases after the 
time the issuer has reached an agreement in 
principle with respect to an acquisition that may 
involve a distribution of the issuer's stock. Although 
the Commission has determined not to amend the 
rule at this time, it has proposed certain changes 
with respect to these positions. See Trading 
Practices Release, 47 FR at 11489.

45 The term “plan” is defined in Rule 10b-6{c)(4).
4615 U.S.C. 78w(a)(2).
47 See n.3 supra.
48 5 U.S.C. 603-04.

adoption o f Rule 10b -18  and the 
am endm ents to Rule 10b - 6 , relieve 
m andatory restrictions and do not 
im pose other substantive requirem ents. 
A ccordingly, the foregoing action 
becom es effective im m ediately.

List of Subjects in 17 CFR Part 240

Reporting requirem ents, Securities.

Text of Rule 10b-18 and Amendment to 
Rule 10b-6

Part 240 o f Chapter II o f the Code of 
Fed eral Regulations is am ended as 
follow s:

PART 240— GENERAL RULES AND 
REGULATIONS, SECURITIES 
EXCHANGE A C T OF 1934

1 . By adding 17 CFR 240.10b-18 as 
follow s:

§ 240.10b-18 Purchases of certain equity 
securities by the issuer and others.

(a) D e fin itio n s. U nless the con text 
otherw ise requires, a ll term s used in this 
section  shall have the sam e m eaning as 
in the A ct. In addition, unless the 
con text otherw ise requires, the 
follow ing definitions shall apply:

(1) The term “affilia te” m eans any 
person that d irectly or indirectly 
controls, is controlled  by, or is under 
com m on control w ith, the issuer;

(2 ) The term  “affiliated  pu rchaser” 
m eans:

(i) A  person acting in con cert w ith the 
issuer for the purpose o f acquiring the 
issuer’s securities; or

(ii) A n affiliate  w ho, d irectly or 
indirectly, controls the issuer’s 
purchases o f such securities, w hose 
purchases are controlled  by  the issuer or 
w hose purchases are under com m on 
control w ith those o f the issuer;
P ro vid ed , h o w ever, T h at the term 
“affiliated  purchaser” shall not include a 
broker, dealer, or other person solely  by 
reason  o f his making Rule 10b -1 8  bids or 
effecting Rule 10b -18  purchases on 
b eh a lf o f the issuer and for its account 
and shall not include an o fficer or 
d irector o f the issuer solely  by  reason  of 
his participation in the decision  to 
authorize Rule 10b -18  bids or Rule 10b -  
18 purchases by or on b eh alf o f the 
issuer;

(3) The term  “Rule 10b -18  pu rchase” 
m eans a purchase o f com m on stock  of 
an issuer by or for the issuer or any 
affiliated  purchaser o f the issuer; but 
does not include any purchase o f such 
stock

(i) E ffected  by or for an  issuer plan by 
an agent independent o f the issuer;

(ii) If it is a fraction al in terest in a 
security, evidenced  by  a script

certificate, order form, or sim ilar 
document;

(iii) Pursuant to a merger, acquisition, 
or sim ilar transaction  involving a 
recapitalization ;

(iv) W hich is su b ject to Rule 1 3 e - l  
under the A ct [§ 24 0 .1 3 e-l);

(v) Pursuant to a tender offer that is 
su b ject to Rule 1 3e -4  under the A ct
[§ 240.13e-4] or sp ecifically  excep ted  
therefrom ;

(vi) Pursuant to a tender offer that is 
su b ject to Section  14(d) o f the A ct and 
the rules and regulations thereunder.

(4) T he term “Rule 10b -1 8  b id ” m eans 
(i) A  bid for securities that, if  accepted , 
or (ii) A  lim it order to purchase 
securities that, if  executed , would result 
in a Rule 10b -1 8  purchase;

(5) The term  “issuer p lan” m eans any 
bonus, profitsharing, pension, 
retirem ent, thrift, savings, incentive, 
stock  purchase, stock  option, stock 
ow nership, dividend reinvestm ent or 
sim ilar p lan for em ployees or security 
holders o f the issuer or any affiliate;

(6 ) The term  “agent independent of 
the issuer” m eans a trustee or other 
person w ho is independent o f the issuer. 
The agent shall b e  deem ed to be 
independent o f the issuer only if

(i) T he agent is not an affilia te  o f the 
issuer; and

(ii) N either the issuer nor any affiliate  
o f the issuer exercises  any d irect or 
indirect control or influence over the 
tim es when, or the prices a t w hich, the 
independent agent m ay purchase the 
issuer’s com m on stock  for the issuer 
plan, the am ounts o f the security to be 
purchased, the m anner in w hich the 
security  is  to be purchased, or the 
selection  o f a  broker or d ealer (other 
than the independent agent itself) 
through w hich purchases m ay be 
executed;
P ro vid ed , h o w ever, T hat the issuer or its 
affiliate  w ill not be deem ed to have such 
control or influence solely  b ecau se  it 
rev ises not m ore than once in any three- 
m onth period the b a s is  for determ ining 
the am ount o f its contributions to the 
issuer p lan or the b a s is  for determ ining 
the frequency o f its a llocation s to the 
issuer plan, or any form ula sp ecified  in 
the p lan that determ ines the am ount o f 
shares to be purchased b y  the agent;

(7) T he'term  “consolidated  system ” 
m eans the consolidated  transaction  
reporting system  contem plated by  Rule 
l l A a 3 - l  [§ 240.11A a3-1 ];

(8 ) The term  “reported security” 
m eans any security as to w hich la st sale  
inform ation is reported in the 
consolidated  system ;

(9) The term  “exchange traded 
security” m eans any security, excep t a 
reported security, that is listed, or
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adm itted to unlisted trading privileges, 
on a national securities exchange;

(10) The term “N A SD A Q  security” 
m eans any security, excep t a reported 
security, as to w hich bid  and offer 
quotations are reported in the 
autom ated quotation system  
(“N A SD A Q ”) operated by  the N ational 
A ssociation  o f Secu rities D ealers, Inc. 
("N A SD ”);

(11) T he term  “trading volum e” 
m eans:

(i) W ith  resp ect to a reported security, 
the average daily trading volume for the 
security reported in the consolidated  
system  in the four calend ar w eeks 
preceding the w eek in w hich the Rule 
10b -1 8  purchase is to be effected  or the 
Rule 10b -18  bid  is to be m ade;

(ii) W ith  resp ect to an exchange 
traded security, the average o f the 
aggregate daily trading volume, 
including the daily trading volume 
reported on all exchanges on w hich the 
security is traded and, if  such security is 
also a N A SD A Q  security, the daily 
trading volume for such security m ade 
av ailab le  by  the NASD, for the four 
calend ar w eeks preceding the w eek in 
w hich the Rule 10b -18  purchase is to be 
effected  or the Rule 10b -18  bid is to be 
m ade;

(iii) W ith  resp ect to a N ASD A Q  
security that is not an exchange traded 
security, the average daily trading 
volume for such security m ade availab le 
by the N ASD for the four calend ar 
w eeks preceding the w eek in w hich the 
Rule 10b -18  purchase is to be effected  or 
the Rule 10b -18  bid  is to b e  m ade; 
Provided, however, T h at such trading 
volume under paragraphs (a ) ( l l )  (i), (ii) 
and (iii) o f this section  shall not include 
any Rule 10b -18  purchase o f a b lo ck  by 
or for the issuer or any affiliated  
purchaser o f the issuer;

(12 ) The term  “purchase p rice” m eans 
the price paid per share

(i) For a reported security, or an 
exchange traded security on a national 
securities exchange, exclu sive o f any 
com m ission paid to a broker acting as 
agent, or com m ission equivalent, m ark­
up, or d ifferential paid to a dealer;

(ii) For a N A SD A Q  security, or a 
security that is not a reported security or 
a N A SD A Q  security, otherw ise than on 
a national securities exchange, inclusive 
o f any com m ission equivalent, mark-up, 
or d ifferential paid to a dealer;

(13) The term  “round lot” m eans 100  
shares or other custom ary unit of 
trading for a security;

(14) T he term  “b lo ck ” m eans a 
quantity o f stock  that either

(i) H as a purchase price o f $200,000 or 
more; or

(ii) Is at lea st 5,000 shares and has a 
purchase price o f at lea st $50,000; or

(iii) Is at lea st 20  round lots o f the 
security and totals 150 percent or more 
o f the trading volume for that security 
or, in the event that trading volume data 
a re jin a v a ila b le , is at lea st 20  round lots 
o f the security and totals at lea st one- 
tenth o f one percent (.0 0 1 ) o f the 
outstanding shares o f the security, 
exclu sive o f any shares ow ned by any 
affiliate;
Provided, however, T h at a b lo ck  under 
paragraphs (a) (14) (i), (ii) and (iii) o f this 
section  shall not include any amount 
that a broker or a dealer, acting as 
principal, has accum ulated for the 
purpose o f sa le  or resa le  to the issuer or 
to any affiliated  purchaser o f the issuer 
if  the issuer or such affiliated  purchaser 
know s or h as reason  to know  that such 
am ount w as accum ulated  for such 
purpose, nor shall it include any amount 
that a broker or d ealer has sold short to 
the issuer if  the issuer or such affiliated  
purchaser know s or h as reason  to know  
that the sa le  w as a short sale.

(b) Cdnditions to be met. In 
connection  w ith a Rule 10b -1 8  purchase, 
or w ith a Rule 10b -18  bid  that is m ade 
by the use o f any m eans or 
instrum entality o f in terstate  com m erce 
or o f the m ails, or o f any facility  o f any 
national securities exchange, an issuer, 
or an affiliated  purchaser o f the issuer, 
shall not be deem ed to have v iolated  
S ectio n  9(a)(2) o f the A ct or Rule 10b -5  
under the A ct, solely  b y  reason  o f the 
time or price at w hich its Rule 10b -18  
bids or Rule 10b -1 8  purchases are  m ade 
o f the am ount o f such bids or purchases 
or the num ber o f brokers or d ealers used 
in connection  w ith such bids or 
purchases if  the issuer or affiliated  
purchaser o f the issuer:

(1) (One broker or dealer) E ffects all 
Rule 10b -18  purchases from  or through 
only one broker on any single day, or, if  
a broker is not used, w ith only one 
d ealer on a single day, and m akes or 
cau ses to be m ade all Rule 10b -18  bids 
to or through only one broker on any 
single day, or, if  a  broker is not used, to 
only one d ealer on a single day; 
Provided, however, T h at

(1) This paragraph (b)(1) shall not 
apply to Rule 10b -18  purchases w hich 
are not solicited  by  or on b eh alf o f thé 
issuer or affiliated  purchaser; and

(ii) W here Rule 10b -1 8  purchases or 
Rule 10 - b l 8  b ids are m ade by or on 
b eh alf o f more than one affiliated  
purchaser o f the issuer (or the issuer and 
one or more o f its affiliated  purchasers) 
on a singe day, this paragraph (b)(1 ) 
shall apply to all such bids and 
purchases in the aggregate; and

(2 ) (Time o f purchases) E ffects all 
Rule 10b -1 8  purchases from  or through a 
borker or d ealer

(i) In a reported security, (A) such that 
the pruchase would not constitute the 
opening transaction  in the security 
reported in the consolidated  system ; and 
(B) if  the principal m arket o f such 
security is an exchange, at a time other 
than during the one-half hour before the 
scheduled close o f trading on the 
principal m arket; and (C) if  the purchase 
is to be m ade on an exchange, at a time 
other than during the one-half hour 
before the scheduled close  o f trading on 
the national securities exchange on 
w hich the purchase is to be m ade; and 
(D) if  the purchase is to be m ade 
otherw ise than on a national securities 
exchange, at a time other than during 
the one-half hour before the termination 
o f the period in w hich la st sale  prices 
are reported in the consolidated  system;

(ii) In any exchange traded security, 
on any national securities exchange, (A) 
such that the Rule 10b -18  purchase 
would not constitute the opening 
transaction  in the security on such 
exchange; and (B) at a  time other than 
during the one-half hour before the 
scheduled clo se  o f trading on the 
exchange;

(iii) In any N A SD A Q  security, 
othew ise than on a national securities 
exchange, if  a current independent bid 
quotation for the security is reported in 
Level 2 o f N ASDAQ ; and

(3) [Price o f purchase) E ffects all Rule 
10b -1 8  purchases from or through a 
broker or d ealer at a purchase price, or 
m akes or cau ses to be m ade all Rule 
10b -18  bids to or through a borker or 
d ealer at a  price.

(i) For a reported security, that is not 
higher than the published bid, as that 
term  is defined in Rule l lA c l - l ( a ) ( 9 )  
under the A ct, that is the highest current 
independent published bid  or the last 
independent sa le  price reported in the 
consolidated  system , w hichever is 
higher;

(ii) On a national securities exchange, 
for an exchange traded security, that is 
not higher than the current independent 
bid quotation or the la st independent 
sa le  price on that exchange, w hichever 
is higher;

(iii) O therw ise than on a national 
securities exchange for a N ASDA Q  
security, that is not higher than the 
low est current independent offer 
quotation reported in Level 2  of 
N ASD A Q ; or

(iv) O therw ise than on a national 
securities exchange, for a security that is 
not a  reported security or a NASDAQ 
security, that is not higher than the 
low est current independent offer 
quotation, determ ined on the b asis  of 
reaso n ab le  inquiry; and
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(4 ) (Volume of purchases) E ffects from 
or through a broker or d ealer all Rule 
10b-18 purchases other than block 
purchases

(i) O f a reported security, an exchange 
traded security or a N ASD A Q  security, 
in an amount that, w hen added to the 
amounts of all other Rule 10b-18  
purchases, other than b lock  purchases, 
from or through a broker or dealer 
effected by or for the issuer or any on 
that day, does not exceed  the higher of
(A) one round lot or (B) the num ber of 
round lots c loset to 25 percent o f the 
trading volume for the security;

(ii) O f any other security, in an 
amount that (A) w hen added to the 
amounts o f all other Rule 10b -18  
purchases, other than b lock  purchases, 
from or through a broker or dealer 
effected by or for the issuer or any 
affiliated purchaser of the issuer on that 
day, does not exceed  one round lot or
(B) when added to the am ounts of all 
other Rule 10b -18  purchases other than 
block purchases from or through a 
broker or dealer effected  by  or for the 
issuer or any affiliated  purchaser o f the 
issuer during that day and the preceding 
five business days, does not exceed  1 / 
20th of one percent (0.0005) o f the 
outstanding shares o f the security, 
exclusive of shares know n to be ow ned 
beneficially by affiliates.

(c) No presum ption shall arise that an 
issuer or affiliated  purchaser o f ah 
issuer has violated  Sections 9(a)(2) or 
10(b) of the A ct or Rule 10b -5  under the 
Act if the Rule 10b -18  bids or Rule 10b -  
18 purchases o f such issuer or affiliated  
purchaser do not m eet the conditions 
specified in paragraphs (b) (1 ) through
(b) (4) of this section.

2. By revising paragraph (f) of 
§ 240.10b-6, redesignating paragraph (g) 
thereof as paragraph (h), and adding a 
new paragraph (g), as follow s

§ 240.l0b-6 Prohibitions against trading 
by persons interested in a distribution.
*  *  *  *  *

(f) The provisions o f this section  shall 
not apply to bids for or purchases of any 
security o f an issuer, any security o f the 
same class and series as such security, 
or any security im m ediately convertible 
into, or exchangeable or ex erciseab le  
for, any such security solely becau se the 
issuer or a subsidiary o f such issuer has 
outstanding securities w hich are 
immediately convertible into, or 
exchangeable or ex erciseab le  for, such 
security.

(g) A bid for or purchase of any 
security m ade or effected  by or for a 
plan shall be deem ed to be a purchase 
by the issuer unless the bid is m ade, or 
the purchase is effected , by an agent 
independent of the issuer, as that term is

defined in Rule 10b-18(a)(6) under the 
A ct.
★  *  *  *  ★

Statutory Authority
The Com m ission hereby adopts Rule 

10b -18  and the am endm ents to Rule 
10b - 6  pursuant to the provisions of 
Sections 2 , 3, 9(a)(6), 1 0 (b), 13(e), 15(c) 
and 23(a), 15 U .S.C . 78b, 78c, 78i(a)(6), 
78j(b), 78m(e), 78o(c) and 78w (a).

By the Commission.
George A. Fitzsimmons,
Secretary.
November 17,1982.
[FR Doc. 82-32367 Filed 11-24-82; 8:45 am]
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Commission

18 CFR Part 271

[Docket No. RM 79-76-133 (Colorado-29); 
Order No. 269]

High-Cost Gas Produced From Tight 
Formations

AGENCY: Fed eral Energy Regulatory 
C om m ission , DOE 
ACTION: Final rule.

SUMMARY: The Fed eral Energy 
Regulatory Com m ission is authorized by 
section  107(c)(5) o f the N atural G as 
Policy A ct o f 1978 to d esignate certain  
types o f natural gas as high-cost gas 
w here the Com m ission determ ines that 
the gas is produced under conditions 
w hich present extraordinary risks or 
costs. U nder section  107(c)(5), the 
Com m ission issued a final regulation 
designating natural gas produced from 
tight form ations as high-cost gas w hich 
m'ay recieve an incentive price (18 CFR
271.703). This rule estab lish ed  
procedures for ju risd ictional agencies to 
subm it to the Com m ission 
recom m endations of areas for 
designation as tight form ations. This 
final order adopts the recom m endation 
o f the Colorado Oil and G as 
C onservation Com m ission that the J 
Sand  Form ation be designated as a tight 
form ation under § 271.703. 
e f f e c t i v e  d a t e s : This is effective 
N ovem ber 22 ,1982.
FOR FURTHER INFORMATION C O N TA C T: 
Leslie Law ner, (20 2 ) 357-8511 o f V ictor 
Z abel, (202 ) 357-8616.
SUPPLEMENTARY INFORMATION:

Issued November 22,1982

The Com m ission hereby am ends 
§ 271.703(d) of its regulations to include

the J Sand  Form ation located  in A dam s 
and A rapahoe Counties, Colorado, as a 
designated tight form ation eligible for 
incentive pricing under § 271.703. The 
am endm ent w as proposed in a N otice of 
Proposed Rulem aking by the D irector, 
O ffice of P ipeline and Producer 
Regulation on August 1 7 ,1 9 8 2  (47 FR 
36435, August 2 0 ,1 9 8 2 ),1 based  on a 
recom m endation by the Colorado Oil 
and G as C onservation Com m ission 
(Colorado) in accord ance with 
§ 271.703(c)(2)(ii) that the J Sand 
Form ation be designated as a tight 
form ation.

Evidence subm itted by Colorado 
supports the assertion  that the J Sand  
Form ation m eets the guidelines 
contained  in § 271.703(c)(2). The 
Com m ission hereby adopts the Colorado 
recom m endation.

This am endm ent shall becom e 
effective im m ediately. The Com m ission 
has found that the public in terest 
d ictates that new  natural gas supplies 
be developed on an expedited  b asis, 
and, therefore, incentive prices should 
be m ade av ailab le  as soon as possib le. 
The need  to m ake incentive prices 
availab le  im m ediately estab lish es good 
cause to w aive the thirty-day 
publication period.

List of Subjects in 18 CFR Part 271
N atural gas, Incentive price, Tight 

form ations.
(Department of Energy Organization Act, 42 
U.S.C. 7101 et seq.; Natural Gas Policy Act of
1978,15 U.S.C. 3301-3432; Administrative 
Procedure Act, 5 U.S.C. 553.)

In consid eration  o f the foregoing, Part 
271 o f Subchapter H, Chapter I, Code of 
Fed eral Regulations, is am ended as set 
forth below , effective N ovem ber 2 2 ,
1982.

By the Commission.
Kenneth F. Plumb,
Secretary.

PART 271— [AMENDED]

Section  271.703(d) is am ended by 
adding a new  subparagraph (114) to 
read  as follow s:

§271.703 Tight formations.
■k' k * * *

(d) Designated tight formations.
k k k k k

(114) The J  Sand Formation in 
Colorado. R M 79-76-133  (Colorado-29).

(i) Delineation of formation. The J 
Sand  Form ation is located  in A dam s

1 Comments on the proposed rule were invited 
and one comment supporting the recommendation 
was received. No party requested a public hearing 
and no hearing was held.


